
THe BIg PIcTuRe: WHeN tHe LAw CAn TReAt PEoPlE DIfFeReNtLy
No, you must
 use a lower 

standard!

There is NO 
compelling 

interest.
No, you must
 use a higher 

standard!

Yes, 
it is!

No, it isn’t!

There IS a 
compelling 

interest.

Suspect

Quasi-suspect

Nonsuspect

Race

Gender

Age, wealth, 
sexual orientation

(Stay tuned! This one is in flux.)

Strict scrutiny 
standard of 

review

Intermediate 
standard of 

review

Minimum 
rationality 

standard of 
review

Is there a 
compelling state 

interest in this 
classification?

Is there an 
important state 
purpose for this 
classification?

Is there a 
rational basis 

for this
classification?

The Supreme Court has expended considerable energy and ink on this problem, and its answers have 
changed over time as various groups have waged the battle for equal rights against a backdrop of 
ever-changing American values, public opinion, and politics. Before we look at the struggles those 
groups have endured in their pursuit of equal treatment by the law, we should understand the Court’s 
current formula for determining what sorts of discrimination need what sorts of legal remedy.

CASE CASE CASE

EXAMPLE OF
CLASSIFICATION

 UPHELD

NONSUSPECTQUASI-SUSPECTSUSPECT

CLASSIFICATION
 STRUCK DOWN

Government had a compelling state interest 
(national security) in relocating Japanese 
Americans from the West coast during World 
War II. Korematsu v. United States (1944)

State government had no compelling 
reason to segregate schools to achieve 
state purpose of educating children. 
Brown v. Board of Education (1954)

Court upheld federal law 
requiring males but not 
females to register for 
military service (the draft). 
Rostker v. Goldberg (1981)

Court struck down an 
Alabama law requiring 
husbands but not wives to 
pay alimony after divorce. 
Orr v. Orr (1979)

Court found a Missouri law requiring 

to have a rational basis. Gregory v. 
Ashcroft (1991)

Court struck down an amendment to the 
Colorado constitution that banned legislation to 
protect people’s rights on the basis of their sexual 
orientation because it had no rational relation to 
a legitimate state goal. Romer v. Evans (1996)

How does the 
government classify 
people in this law?

most likely 
lose, and the 
law will be 

struck down.

often lose, 
and the law 

will be 
struck down.

probably 
prevail, and 
the law will 
be upheld.

Yes, it 
does!

No, it 
doesn’t!

Ah, that kind of
classification is:

So, what standard
should I use?

That means I 
have to ask:

In that case, the 
government will…

Hmmm. Does the 
government classify 
people into groups 

in this law?


